The Opioid Epidemic
and the

RESPONSE OF STATE COURTS

NATIONAL JUDICIAL OPIOID TASK FORCE

OUR CHALLENGE...

Combatting the
Opioid Crisis

Confronting a crisis, promoting solutions

PART I.

The Magnitude, Scope
and Impact of the Opioid
Epidemic

The Bad News

There were 70,237 overdose deaths
in 2017, an increase of 9.6%
Every day 115 people in the U.S. die
from opioid-related overdoses
Drug overdose, driven by opioids,
is the leading cause of accidental
death in the U.S. – greater than
deaths from motor vehicle crashes
Each year more people die from
overdoses than the combined deaths
from the wars in Vietnam, Korea and Iraq

11.5 million Americans abuse prescription opioids
and 2.1 million have an opioid use disorder
In 9 states the number of prescriptions written for
opioids exceed the number of residents
Approximately 80% of heroin users first misused
prescription opioids

Heroin use among people aged 18 to 25 more
than doubled in the past decade
In 2016 there were an estimated 30,500 new cases of Hepatitis C
Virus and an estimated 2.7 to 3.9 million people living with chronic
HCV. It is now responsible for over 20,000 deaths annually.

National
Drug Overdose
Deaths Involving
Any Opioid
NUMBER AMONG ALL
AGES, BY GENDER, 19992017

Source: Centers for Disease Control and Prevention, National Center for Health Statistics. Multiple Cause of Death
1999-2017 on CDC WONDER Online Database, released December, 2018

NUMBER OF
PEOPLE WHO
DIED IN 2017
OF OPIOID
OVERDOSES:

47,600
PETCO PARK
SAN DIEGO, CA

CAPACITY:

42,445

Drug Overdose
Deaths in the
United States

While this is a national crisis some areas of the country
have been more severely impacted.

U.S. AGE-ADJUSTED
DRUG OVERDOSE
DEATH RATES,
BY STATE: 2017

NOTES: Deaths are classified using the International Classification of Diseases, 10th Revision. Drug-poisoning (overdose) deaths are identified using underlying cause-of-death codes X40–X44,
X60–X64, X85, and Y10–Y14. Access data table for Figure 3 at: https://www.cdc.gov/nchs/data/databriefs/db329_tables-508.pdf#3. SOURCE: NCHS, National Vital Statistics System, Mortality.

The Financial Impacts Are Also Great
Altarum, a nonprofit group that
studies the health economy,
examined CDC mortality data and
found that the opioid epidemic has
cost the U.S. $1 trillion since 2001.

$1 Trillion

Including the costs of:

Healthcare
Lost Productivity
Addiction Treatment

Criminal Justice
Involvement

TOTAL AND PROJECTED COSTS OF THE OPIOID EPIDEMIC

National
Drug Overdose
Deaths Involving
Prescription
Opioids

What began as a prescription opioid crisis has changed.

NUMBER AMONG ALL
AGES, 1999-2017

Source: Centers for Disease Control and Prevention, National Center for Health Statistics. Multiple Cause of Death
1999-2017 on CDC WONDER Online Database, released December, 2018

Fentanyl Spike
Overdose deaths of
fentanyl and other synthetic
opioids have risen even
faster then deaths from
heroin and other opioids in
recent years.

Note: 2016 figures are preliminary and run from Feb. 1, 2016 through Jan. 31, 2017.
Source: Centers for Disease Control and Prevention

Uniquely
American Problem
THIS IS A

TOP 10

OUD Produces
Many Other
Health-Related
and Community
Impacts
▪
▪
▪
▪
▪
▪
▪
▪
▪
▪

Foster Care Resources
Hospital Demands
HIV
Hepatitis C
Labor and Workforce Impacts
Thefts and Related Crimes
Addiction/Treatment Services
Detox
NAS Newborns
Truancy and Other
Education Issues

Not Just a Criminal Justice Issue:
Every Part of the Court System is Impacted
▪
▪
▪
▪
▪
▪
▪
▪
▪

Removal of thousands of children/foster care caseloads
Guardianship/conservatorships/property cases
Criminal offenses/felonies/property crimes/traffic offense
Bankruptcy/financial issues impact a range of cases
Business and commercial transactions
Workers compensation
Insurance issues
Divorce/custody
Probation and parole management

A 2017 survey of Chief Justices and State Court Administrators showed that 55% ranked the opioid epidemic’s
impact on the state court system as severe.

THE CRIMINAL JUSTICE SYSTEM…
is the single largest source of referral
to substance abuse treatment.*
Substance Abuse and Mental Health Services Administration

*Second only to self-referral

Special Impacts
on Children and
Families
▪ Child welfare workers
report that the overwhelming
majority of children placed
in foster care have a parent
with alcohol or substance
use disorder.
▪ Parent alcohol/drug use as
a contributing factor in child
removal decisions increased
16.8% in the last 16 years.

Impact of Opioid Abuse
on Infants & Children
Opioid abuse by women impacts every phase of their
children’s lives – from prenatal to birth and beyond.

Neonatal
Abstinence
Syndrome
(NAS)
Short-term impact
▪ Birth anomalies
▪ Fetal growth
▪ Neurobehavioral
withdrawal
Long-term impact

220,000

Estimated number of infants affected by
prenatal exposure to opioids born in 2016

▪
▪
▪
▪
▪

Behavior
Growth
Cognition
Language
Achievement

PART II.

The National Judicial
Opioid Task Force

Task Force Members
Members of the National
Judicial Opioid Task Force
convened in Indianapolis in
June 2018. The Task Force
includes representatives
from 24 states, most of
whom are pictured above.

Task Force Co-Chairs
HONORABLE LORETTA H. RUSH

DEBORAH TAYLOR TATE

Chief Justice, Indiana Supreme Court

Administrative Director
Tennessee Administrative Office
of the Courts

EXECUTIVE COMMITTEE
HONORABLE MARK S. CADY

NANCY DIXON

Chief Justice, Supreme Court of Iowa

Judicial Administrator, Kansas Office of Judicial
Administration

MARCIA M. MEIS
Director, Administrative Office of the Illinois
Courts

HONORABLE PAUL L. REIBER

HONORABLE JUDITH K. NAKAMURA

COREY R. STEEL

Chief Justice, Supreme Court of New Mexico

State Court Administrator, Nebraska Supreme Court

Chief Justice, Supreme Court of Vermont

Task Force Workgroups
Children and
Families
Chief Justice Mark Cady (IA)
Marcia Meis (IL)
Judge Tony Capizzi (OH)
Shawn Cohn (CO)
Judge Lucinda Masterton (KY)
Sandra Moore (PA)
Judge Alan Summers (AL)
Judge Lynn Tepper (FL)

Civil and Criminal
Justice
Chief Justice Judith Nakamura (NM)
Nancy Dixon (KS)
Judge Shaun Floerke (MN)
Judge Craig Hannah (NY)
Sandi Hoppough (AZ)
Amy Kingery (CO)
Judge Mary Jane Knisely (MT)
Judge Charles Peters (MD)
Judge Duane Slone (TN)

Collaboration and
Education
Chief Justice Paul Reiber (VT)
Corey Steel (NE)
Chief Justice Mary Ellen Barbera (MD)
Lee Ann Barnhardt (ND)
Chief Justice Paula Carey (MA)
Greg Lambard (NJ)
Melanie Meadows (VA)
Chief Justice Tina Nadeau (NH)
Judge Gregory Pinski (MT)

Opioid Resource Center for Courts

www.ncsc.org/opioids

Children and Families

NJOTF Tools and Resources for Courts
Prenatal Substance Exposure: Improving Outcomes
for Women and Infants Information and guidance

The Court’s Role in Reshaping the Child
Welfare System to Focus on Prevention

regarding how courts can help to improve outcomes for
substance exposed infants and their families.

Takeaways from a National Judicial Opioid Task
Force webinar featuring Jerry Milner and David Kelly
from the Children’s Bureau of the Administration for
Children and Families.

New Federal Funding Source for CourtAppointed Counsel in Child Protection Cases
Discusses how the new policy for Title IV-E funds
promotes quality legal representation for parents and
children in child welfare dependency cases.

Parent Partner Programs – Promising Practice to
Keep Families Struggling with Substance Use
Disorder Together Discusses how some states are

Treating Pregnant Women with Opioid Use Disorder
Highlights the important evidence-based practices
recommended in the Substance Abuse and Mental Health
Services Administration’s (SAMHSA) latest and most
comprehensive guidance regarding pregnant women with
opioid use disorders.

Trauma, Substance Use, and Justice System
Involved Children Raises awareness of the impact the
opioid epidemic has on children and families and shares
examples of strategies courts have adopted to become
more trauma-informed and trauma-responsive to youth
and their families.

using parent partner programs to improve reunification
outcomes and foster increased trust and confidence in the
child welfare and juvenile court systems.

Medication-Assisted Treatment for Adolescents
with Opioid Use Disorder Resource to educate justice
system professionals about opioid use disorder, key issues
surrounding medication-assisted treatment, the evidence
that underlies treatment types, best practices, and legal
implications.

www.ncsc.org/opioids

Civil and Criminal Justice

NJOTF Tools and Resources for Courts
Understanding the Basics of Addiction Provides the
basics of addiction including contributing factors, treatment,
and innovative court programs being used to combat the
opioid crisis.

Judicial Leadership in Creating and Leading a
Multidisciplinary Team to Address Substance Use
Disorders Discusses how judges can bring otherwise
disconnected stakeholders together to form partnerships,
through multidisciplinary teams (MDTs), that work to achieve
successful outcomes.

Fentanyl, Carfentanil, and their Analogs in the
Courthouse Information on Fentanyl, carfentanil, and their
analogs; and precautionary measures implemented by courts.

Naloxone Use in the Courthouse – A Judicial Bench
Card Describes the signs of overdose, what to do if one
occurs, how naloxone can be used to reverse the toxic effects
of an overdose, and suggestions for a naloxone policy.

The Fundamentals of Screening and Assessment in
the Justice System Describes the purpose of substance

Treatment of Opioid Use Disorder Discusses key

use disorder screening and assessment, available tools, and
examples of its successful use in courts.

issues surrounding medication assisted treatment (MAT),
the evidence that underlies treatment types for opioid use
disorder, best practices, and legal implications.

Involuntary Commitment and Guardianship Laws for
Persons with a Substance Use Disorder List of states that

Promising Strategies in Providing Opioid Use
Disorder Treatment to Rural, Frontier, and other
Underserved Communities Information on barriers to

have enacted involuntary commitment and guardianship laws for
those suffering from alcoholism and/or substance use disorders.

treatment for Opioid Use Disorder in rural areas and what
some states are doing to overcome those barriers.

www.ncsc.org/opioids

Collaboration and Education

NJOTF Tools and Resources for Courts
The Court’s Role in Combating the Opioid Crisis:
Using the Sequential Intercept Model (SIM) as a
Place to Start Using the SIM as a foundational framework
toward the goal of improved outcomes for people with opioid
use disorders.

Creating a Local or Regional Judicial Opioid Task Force
Provides an outline for starting a regional or local judicial opioid
task force.

SUD Dictionary for State Courts Resource for judges
and court staff involved with substance use disorder (SUD)
issues. Includes technical terms, acronyms, and
references used by medical and treatment professionals.

Tribal-State Court Forums: Addressing the
Opioid Crisis Collaboration between state and tribal
courts regarding the opioid crisis.

Sample Court Transfer Agreement - State and
Tribal Courts Designed and recommended for use in
jurisdictions where state court judges – especially those
who preside over adult drug court programs – operate
in proximity to the location of a Tribal Healing to
Wellness Court.

Words Matter – Judicial Language and
Substance Use Disorders Research-based
recommendations of specific language and phrases
judges can use to effectively communicate with
individuals with substance use disorder.

Tribal Cultural Competency Information for Judges
Provides basic information to state judges and court employees
who interact with members of American Indian/Alaska Native
(AI/AN) communities in their courts.

www.ncsc.org/opioids

Sample Court Transfer Agreement - State and
Federal Courts Document designed and recommended for
use in jurisdictions where state court judges – especially
those who preside over adult drug court programs – operate
in proximity to the location of a federal district court.

INVOLUNTARY COMMITMENT
AND GUARDIANSHIP PETITIONS
are among the most prominent issues in which
probate judges will be faced with substance
abuse disorders in their courtrooms.

Involuntary Commitment
and Guardianship Petitions
ssdSFsF

➢ Thirty-five

states and the District of Columbia have involuntary commitment laws for
those suffering from alcoholism and/or SUDs
➢ Rhode

Island’s involuntary commitment law only applies to those suffering from
alcoholism

➢ Vermont’s

Island’s involuntary commitment law only applies to those with SUDs

RI

NJ
MD

DE

DC

Substance use disorder and alcoholism
Substance use disorder only
Alcoholism only

HI
This project was supported by Grant No. G1999ONDCP03A awarded by the Office of National Drug Control Policy, Executive Office of the
President. Points of view or opinions in this document are those of the author and do not necessarily represent the official position or policies of
the Office of National Drug Control Policy or the United States Government. © 2019 Legislative Analysis and Public Analysis Association.
Research is current as of October 2019. This document is intended for informational purposes only and does not constitute legal advice or opinion.

Involuntary Commitment
and Guardianship Petitions
ssdSFsF

➢

Ten states specifically exclude alcohol or SUDs in their definitions of mental illness or mental disorders
with respect to involuntary commitment
➢

➢

Alabama, Arizona, Arkansas, Illinois, Montana, Nevada, New Hampshire, New Jersey, Oregon,
Wyoming

Eight of those states define “incapacitated” or “disabled” as being impaired by the chronic use of drugs
or alcoholism in their guardianship statutes
➢

Nevada and New Hampshire do not mention alcoholism or SUD in their guardianship laws

Involuntary Commitment
and Guardianship Petitions
ssdSFsF

➢

Three states do not mention alcoholism or SUDs in their involuntary commitment law, but define
“incapacitated” or “disabled” as someone who suffers from alcoholism or an SUD in their guardianship
law
➢

➢

Maryland, New Mexico, New York

Two states do not mention alcoholism or SUDs in either their involuntary commitment or guardianship
laws
➢

Idaho, Utah

Involuntary Commitment
and Guardianship Petitions
ssdSFsF

➢ A majority of the statutes include similar criteria

➢ (1) dangerousness to oneself or others

➢ (2) grave disability
➢ (3) lack of decision-making capacity/incapacitation
➢ (4) inability to manage personal affairs and take care of basic needs
➢ (5) loss of control/addiction

Involuntary Commitment
and Guardianship Petitions
ssdSFsF
➢

Who can petition the court to commit someone varies throughout the state

➢

Common statutory requirements

➢

➢

A medical professional must evaluate the person with the SUD or alcoholism

➢

The examining medical professional must certify, in writing, that the person needs intensive treatment

➢

The certification must accompany the commitment petition

➢

The length of time that an individual may be committed also varies among the jurisdictions.

The length of time that an individual may be committed also varies

Involuntary Commitment
and Guardianship Petitions
ssdSFsF

➢ To protect civil rights
➢ Each state ensures that the committed person receives due process
➢ Provide the person the right to an attorney during the commitment process

➢

Grant the person the right to petition the court for a writ of habeas corpus

➢ Every state requires that the court must meet the requirements of detention by clear

and convincing evidence

Involuntary Commitment
and Guardianship Petitions
ssdSFsF
➢

Other guaranteed rights include that the person
➢

Receives a copy of the involuntary commitment petition

➢

Receives notice of the hearing date

➢

Is present at the hearing

➢

Presents and cross-examines witnesses

➢

Is allowed to continue communication with family, friends, an attorney, and the clergy

➢

Is allowed to send and receive uncensored mail

➢

Is allowed to appeal an adverse ruling

Involuntary Commitment
and Guardianship Petitions
ssdSFsF

➢ Proponents of Commitment for alcoholism and SUD
➢ Research indicates that involuntary treatment is as effective as voluntary treatment
➢ During confinement, the person must receive effective, evidence-based treatment
➢ For opioid use disorders (OUDs), medication-assisted treatment, offering all of the

approved medications is key
➢ Involuntary commitment statutes do not mandate continuing treatment after the individual

is released, but continuing court intervention and follow-up is the key to maintaining
sobriety

Involuntary Commitment
and Guardianship Petitions
ssdSFsF

➢ Opponents of Commitment for alcoholism and SUD
➢ The loss of someone’s civil liberties due to an SUD outweighs any therapeutic value from

commitment
➢ Critical consequences
➢ Impinging on a person’s civil rights
➢ Overwhelming hospital emergency departments

➢ Confining people blurs the line between substance use treatment and incarceration

Involuntary Commitment and
Guardianship Laws for Persons
with a Substance Use Disorder
Information about states that
have enacted involuntary
commitment and guardianship
laws for those suffering from
alcoholism and/or substance use
disorders.

https://www.ncsc.org/~/media/
4EC4A03001EB4E5BB5F649FE2D
4F7802.ashx

Model
Curriculum
and
National
Judicial
Training
Event
Nov 11-13, 2019
Reno, Nevada

▪ Partnership between Task Force, National Judicial College,
and American Association of Addiction Psychiatry
▪ Development and Publication of a comprehensive MedicalLegal Addiction Resource Guide
▪ Hosting of National Judicial Opioid Training Conference in
Reno, NV on November 11-13, 2019
▪ Training and Support for Judge/Faculty members from all
U.S. states and territories
▪ Creation and sharing of model curriculum on issues of
addiction, treatment, and judicial responses

PART III.

Examples of
Promising State Programs and
Responses to the Epidemic

State Courts
are Engaged in
a Broad Range
of Approaches
to the Opioid
Epidemic

Judges are providing
leadership to bring
everyone to the
table
Systems achieve better
outcomes when they
operate collaboratively.

IT’S TIME!

The Power of Judges as “Conveners”
Judges have taken the
lead to convene
emergency “summits”
and to create state,
regional and local
opioid task forces to
study the problems in
their communities and
to craft targeted
responses, utilizing all
resources that are
available.

Use of the
Sequential
Intercept
Model: SIM
▪ Identify
Resources
▪ Identify Gaps
▪ Develop
Solutions

The Supreme Court of Indiana
has initiated a statewide
approach through regional
trainings and the provision
of grants to assist and support
local courts in the SIM process.

Judges in Boston, MA used SIM to conduct
cross-sector stakeholder workshops to bring
together partners from the criminal justice,
treatment, recovery, crisis, healthcare and
homelessness systems to collectively identify local resources
and gaps in services and create an action plan to reduce the risk
of justice-involvement and recidivism for people with addiction and/or
mental illness.

Revision and Creation of New Specialty Courts
Buffalo, New York
Opioid Crisis
Intervention Court
➢

After arrest, defendants are
evaluated by medical professionals
and the DA to determine eligibility for
program entry

➢

If eligible, they are taken immediately
through detox, and begin in- or outpatient treatment

➢

There are strict curfews and daily court
appearances for at least 30 days

➢

After completion, defendants are
transitioned to traditional drug court
programs

Other Specialty Courts

Judges Duane Slone and Craig Hannah, members of
the NJOTF, work with the DOJ to create new standards
for opioid intervention courts.

➢

Traditional drug courts in many
states have revised their
operations and procedures in
response to the opioid crisis, in
part by ensuring access to all
forms of medication assisted
treatment

➢

Several states have developed or
expanded family treatment drug
courts in response to increasing
numbers of parents with opioid use
disorders and children in foster
care caused by the opioid epidemic

Programs
Responding
to the
Special
Needs of
Children
and
Families

Kentucky’s Sobriety
Treatment and Recovery
Teams (START)
➢

Pairs specially-trained child protective service
workers with family mentors to work with
court-involved families to help parents
achieve recovery and maintain custody of
their children
➢ Partners with treatment providers to ensure
participants have access to appropriate
treatment

Florida’s Early Childhood Courts
➢

Creation of specialized dockets that focus
on the needs of infants and toddlers and
their families
➢ Courts facilitate monthly reviews, child-parent
psychotherapy, frequent child-parent contact
and family team meetings
➢ All aspects of the programs are “trauma-informed”

Tennessee’s Healthy Babies Program
➢
➢
➢

➢
➢

Cross-branch collaboration with a goal of decreasing the number of babies born with NAS
Provides access to reversible contraceptives and drug treatment for pregnant women
First state to require reporting of NAS for public health purposes
In one location, a “Recovery Cabin” provides safe and sober housing and support for pregnant women
NAS cases decreased by 52% in one year

National Quality Improvement Center for Collaborative Community Court Teams
15 court demonstration sites across 9 states were selected to participate
➢ enhancing the capacity of collaborative court teams, such as family drug courts and infant-toddler dependency courts, to appropriately implement the provisions of the
Child Abuse and Prevention Treatment Act
➢ work to coordinate services across multiple agencies to address the needs of infants, young children, and their families affected by substance use disorders and
prenatal substance exposure
➢

Use of
Technology
and the
Collection
of Data
EVIDENCE-BASED
PROGRAMS THAT WORK
All programs must be
“data driven” with judicial
leadership given to the
collection and sharing of
data for evaluation of
programs and activities to
determine what works.

Montana’s courts are utilizing technology
to bridge the gap between those in need
and available services including remote court
appearances, remote training for court and
treatment staff, access to treatment assessments and services,
remote drug screening, court date reminders, and community
supervision services.

New Mexico’s Project ECHO (Extension for Community Healthcare Outcomes)
combines primary and specialty care, linking “expert specialty
teams” from the UNM School of Medicine with primary care
physicians in local, often rural communities, creating access to
expertise and addiction/treatment information and services
otherwise unavailable.

Use of and Judicial
Access to State
Prescription Drug
Monitoring Programs
(PDMP)

Some states have granted PDMP access to judges
and court personnel, particularly judges, probation
officers and specialty court staff members.

BENEFITS
Provides history of controlled substance
prescriptions

Provides current prescriptions of controlled
substances
May reveal patterns of prescribing that indicate
use of controlled substances non-medically
May reveal diversion of drugs

Risk of
Overdose
Death
During
Jail and
Prison
Reentry

Massachusetts’ Medication Assisted Treatment Reentry Initiative
(MATRI)
➢

Provides pre-release treatment and post-release
referral for inmates with opioid or alcohol addiction
with the goal of providing comprehensive reentry
services, including medication, counseling, and aftercare

➢

Participants also receive naltrexone both pre-and post-release

➢

If an individual is located in a facility without access to addiction treatment,
he or she can be transferred to one with the appropriate services in order
to participate in the program

Rhode Island Access to Treatment for Inmates
➢

Innovative, statewide initiative offers full range of
MAT – methadone, buprenorphine, and naltrexone –
to every inmate in the system

➢

All inmates needing treatment are housed in one facility

➢

Program helps inmates access insurance and transitions
them to treatment providers upon release

Increasing
Access to
Treatment

While the issue of access to and availability of quality treatment is a concern of
the judicial branch for all substance use disorders, the necessity to include
medication assisted treatments (MAT) in the range of options available to those
with opioid use disorder has created additional challenges.

✓ Rapid Access to Treatment
Because of the very real risk of
overdose death, many courts and
communities across the country
have implemented programs and
procedures to make naloxone
available in places of likely contact
with individuals with OUD, including
in the courtroom. Rapid access to
MAT – buprenorphine, methadone
and naltrexone – is also provided at
all likely intercept points, both before
and after the individual may have
contact with the court.

✓ Education for All Judges
and Court Staff
Because of continuing
misunderstanding and bias against
the use of MAT by some in the justice
system, the National Judicial Opioid
Task Force has recommended that all
judges and court staff who deal
directly with individuals with
substance use disorders must receive
training on the basics of MAT and the
necessity of using only treatments
that are evidence-based.

Cross-Border Collaborations
The Conference of Chief Justices and Conference of State Court Administrators have
created and supported two regional initiatives in areas hardest hit by the opioid epidemic.

Appalachia/Midwest
(2017)

New England
(2019)

IL, IN, KY, MI,
NC, TN, OH, WV

CT, MA, ME, NH, RI, VT

Regional Judicial Opioid Initiatives
▪ Judicially led efforts
▪ Multistate
▪ Champions – Chief Justices of Supreme Court
and State Court Administrators
▪ Recognition of impacts on criminal dockets and
family court dockets
▪ Recognizing courts must be an active part of the
solution
▪ Responses should be driven by data
▪ Attention on areas around state boundary lines
(access to treatment or services, data sharing)

National Judicial Opioid Task Force
Confronting a crisis, promoting solutions

Financial support for the work of the Task Force was generously provided by the State Justice Institute.

