
dealing with guardianship processes.  
In addition, we were warned about 
new threats to the resources of sen-
iors by predators. 

  As demonstrated by our 
spring NCPJ virtual conference, the 
sharing of ideas and experiences 
strengthens us and our service.  
Hence, one of NCPJ’s principal goals is 
to promote the sharing of construc-
tive solutions and innovative ideas to 
help each of us  serve to the best of 
our ability in our courts. 

  We look forward to 
resuming our collegial exchanges at 
our fall conference in historic Savan-
nah, Georgia in November.  So, mark 
your calendar for November 10 to 12, 
2021 at the DeSoto Hotel. Expect 
warm southern hospitality and an 
exceptional learning experience 
among friends in Savannah.  

 

 We develop our character muscle by 
overcoming challenges and obstacles 
according  to well-known motivational 
speaker, Steven Covey.  Our  experi-
ences during the months of the 
COVID-19 crisis have fostered 
growth in many areas including, but 
not limited to, technology, strategic 
planning, and leadership.  Our mission 
as judges and court administrators did 
not change, but our methodology for 
achieving our mission and maintaining 
alignment of our staff with the mission 
has required adaptation, pivoting 
moves and a full portion of creativity.  

 For example, our tech-
niques to monitor guardianships 
moved from reading  and hearing 
reports of on-site visitation and assess-
ment of a ward’s circumstances to 
reading and hearing reports of an 
internet or a telephonic visit. Our 
hearings changed to a televised, tele-
phonic or internet enabled format.  
The separation of the elderly or inca-
pacitated from loved ones has had dire 
consequences on our ambitious plans 
for multiple sources of support and 
caregiving for an affected person.  

 During our recent NCPJ 
virtual conference, attendees  heard  
about how obstacles have been over-
come and challenges surmounted in 
diverse jurisdictions  to provide con-
tinuing  judicial services in guardian-
ships and  estates.  If you missed the 
conference,  materials from it  will be   
posted to the NCPJ website. 

 The topics addressed at 
the conference  included the effects of 
isolation and  loneliness on older 
adults, how court appointed advocates  
have performed their roles during the 
pandemic and innovative practices  for 
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Notice and the right to be heard are the funda-
mental precepts of Due Process under our Con-
stitution. Due Process as it relates to the probate 
process begins with notice. “No principle is more 
vital to the administration of justice, than that no 
man shall be condemned in his person or proper-
ty without notice, and an opportunity to make his 
defense.”1 Receiving notice, whether in a criminal 
matter or in the administration of an estate, en-
sures that an individual is properly heard on the 
matter. 

Whether it was in 1791 with the adoption of the 
Fifth Amendment or in 1868 with the adoption of 
the Fourteenth Amendment, Due Process ensures 
an individual’s right to notice before the rendering 
of a judgment. As for Due Process applying in a 
probate context, notifying next of kin and benefi-
ciaries is vital so their rights to challenge matters 
regarding an estate and to inherit, pursuant to 
testate and intestate laws, are protected. 

 

 
(to be con nued page 2) 
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What does notice seek to achieve in the probate process? Notify-
ing individuals who inherit or who may inherit from an estate—
testate or intestate—is instrumental to the probate of an estate 
for several reasons: Notice informs heirs and potential heirs of (1) 
the subject matter of the hearing; (2) date, time and place of the 
hearing; and (3) any deadlines for filings or taking any actions with 
respect to the subject and the purpose of the hearing. As it applies 
to a probate proceeding, notice, for example, provides individuals 
with the opportunity to challenge a will, object to an inventory, 
and of an executor or administrator. Also, notice allows for chal-
lenges to asset valuations and accountings.2 In many ways, notice to 
heirs and potential heirs maintains the integrity of the probate 
process, which is especially important since probate courts gener-
ally do not have independent investigators and rely heavily upon 
the honesty of individuals and attorneys involved in the probate 
administration of an estate. 

How is the notice of probate hearings satisfied? There are two 
legal forms of notice: actual and constructive. Actual notice may be 
(1) express or direct information, or (2) implied or inferred from 
the fact that the person had means of knowledge that he did not 
use.3 For example, if a person reads a death 
notice in a newspaper or a notice of the ap-
pointment of an administrator in the legal 
news, he would not have absolute or express 
notice, but he would have sufficient means of 
knowledge which the trier of facts might infer 
implied actual notice.4 Whereas, constructive 
notice is that which the law regards as suffi-
cient to give notice and is regarded as a substi-
tute for actual notice or knowledge. There are 
two types of constructive notice, (1) inquiry 
notice and (2) record notice. An example of 
inquiry notice is the refusal to accept a letter 
delivered to the proper address with adequate 
postage.5 An example of record notice is the 
recording of a deed. 

Actual notice is the primary form involved in 
probate matters. In Ohio, the Ohio Rules of 
Civil Procedure and Civil Rule 73(E) are the 
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main authority for notice in probate proceed-
ings. There are several ways to serve notice.  
There is personal service (physically delivered 
to the person to be notified). This can be ac-
complished by a process server, certified mail 
return receipt requested, or regular mail. There 
is residential service (delivered to the known 
residence of the person to be served). Also, 
there is posting (in some states, notice can be 
posted in established and publicized locations, 
such as city hall). There is also publication 
(notice presented in a newspaper of general 
circulation). With recent developments, some 
courts are publishing notices electronically on 
their court website or by other specified elec-
tronic means.  

Giving a historical context for notice in a pro-
bate proceeding, prior to Mullane v. Central 
Hanover Bank and Trust Company, notice by 

publication was the only notice given in many probate and related 
proceedings.6 In Mullane, one hundred and thirteen trusts partici-
pated in a common trust fund. In the proceeding settling the trus-
tee’s account, the only notice given was by publication in a local 
newspaper. An attorney was appointed for non-resident beneficiar-
ies and the attorney objected to the notice by publication, indicat-
ing it was inadequate under the Fourteenth Amendment. The Unit-
ed States Supreme Court stated, “[D]ue Process in any proceeding 
which is to be accorded finality is [whether] notice is reasonably 
calculated, under all the circumstances, to apprise interested par-
ties of the pendency of the action and afford them an opportunity 
to present their claims and objections.”7 The United States Su-
preme Court found no tenable ground for dispensing with a seri-
ous effort to inform beneficiaries personally of the accounting, at 
least, by mail to the record addresses. This decision at that time 
impacted the way Wisconsin lawyers provided notice to heirs, 

Notice: The First Step In Due Process (continued from page 1) 

“As it applies to a probate 

proceeding, notice, for 

example, provides individuals 

with the opportunity to 

challenge a will, object to an 

inventory, and appointment of 

an executor or administrator.” 



beneficiaries, and interested parties since they were only using 
notice by publication in legal periodicals.8 Also, at the time, the 
Wisconsin statute provided that courts could order copies of the 
notice mailed to known interested parties but were not required 
to do so.9 

In probate matters, state statutes, along with a state’s rules of civil 
procedure, govern service of notice. For example, under Ohio 
Revised Code (“R.C.”) 2107.19, notice of admission of will to pro-
bate is required. The statute requires the fiduciary to give notice in 
the manner provided by Civil Rule 73(E) to the surviving spouse of 
the testator, to all persons who are entitled to inherit from Ohio’s 
descent and distribution statute, and to all legatees and devises 
named in the will.10 With notice being provided, interested parties 
know the date, time, and place of the hearing, along with notifying 
an interested party about the ability to contest the will. Civil Rule 
73(E) allows for notice to be personal, residential service, publica-
tion, or another method as the court may direct. 

Notice is satisfied by certified or regular mail, as is the standard 
procedure for most courts throughout the nation. With electronic 
means, and with Ohio’s Civil Rules of Procedure, Ohio probate 
courts can be creative when a beneficiary’s address is unknown or  
is outside of the United States. Recently, some courts have revised 
their local rules to incorporate notice in an electronic format. 
Some courts have created forms where a fiduciary can file an affi-
davit with the court seeking to provide notice by electronic means 
on the court’s website.11 On these court websites, an individual, 
such as an heir or beneficiary, can find the published notice. Once 
the affidavit is filed, court staff will certify that the affidavit has been 
published on the court’s website and docket the certificate, thus 
becoming a part of the court record.12 

Also, courts throughout the nation have taken into account 
COVID-19 and its impact on satisfying notice. According to a re-
cent Ohio news article, individuals have not been required to sign 
for their certified mail. As stated in the news article, a postal work-
er has signed the receipt and placed the certified mail in the mail-
box.13 As a result of these recent developments, individuals who 
may have a court-related matter may not receive actual physical 
notice of the hearing. The impact of COVID-19 on notice is fur-
ther discussed in the next article in this Journal. 

As our society moves further into the digital field, notice by elec-
tronic means, such as posting notice on a court’s website, will al-
low a fiduciary to satisfy notice requirements in an appropriate 
manner under a state’s statute and rules of procedure regarding 
probate. Having the capability to publish notice online allows a 
fiduciary to satisfy notice requirements and, at the same time, it 
allows for a beneficiary to properly receive notice so that the indi-
vidual is properly heard on the matter. Much has changed since 
1950 when publication in legal periodicals was the sole or primary 
means of providing notice.  However, Due Process requires prior 
notice no matter the format—publication in newspaper, mail, or 
electronic means. Such notice must be provided so a party can be 
present and be heard. 
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Notice in the Age of COVID-19 
By: Judge Timothy J. Grendell, Geauga County Probate Court 
Michael Hurst, Staff A orney Geauga County Probate Court 
As the movement of people and goods came to a standstill in 
March 2020, on account of COVID-19, courts throughout the 
United States had to quickly adjust court procedures. As to trials 
and hearings, courts could reschedule them or conduct hearings 
virtually by Zoom or WebEx. Although hearings could be resched-
uled or conducted virtually, the issue of perfecting service of pro-
cess and providing adequate notice in the age of COVID-19 be-
came a challenge. This article examines the responses of courts 
throughout the United States as they adapted their service of pro-
cess in the age of COVID-19. 

As highlighted in the previous article, providing a party with notice 
is a key aspect of Due Process in our judicial system. COVID-19 

has had a direct impact on service of notice as the United States 
Postal Service’s policies for delivery of certified mail were changed. 
Before COVID-19, a plaintiff’s lawyer would provide the address of 
the party to be served, whether by certified or regular mail, to the 
probate clerk. A probate clerk would prepare the appropriate 
documents for service and have them sent to USPS for delivery. 

COVID-19, however, has created a new issue with respect to 
certified mail. Courts and the USPS had to adapt in the wake of 
COVID-19 regarding notice procedures. As for courts throughout 
the United States, courts adopted rules in the wake of COVID-19 
on how to address notice and service of process. The USPS has 
adopted the Centers for Disease Control and Prevention’s 

(to be continued on page 4) 



As for Ohio, courts throughout the state have adopted orders 
regarding notice of service. On March 27, 2020, the Ohio Supreme 
Court issued the order, In re Tolling of Time Requirements Im-
posed by Rules Promulgated by the Supreme Court and Use of 
Technology. Order (C) states, “Any requirement in a rule of the 
Court that a party appear in person or requiring in-person service 
may be waived by the Court, local court, hearing panel, board, or 
commission, as applicable.” With this order in effect, Ohio courts 
have issued their own orders in response. In at least one county 
municipal court, where the return receipt has “COVID-19” 
marked, the court is not accepting that as good service. Whereas, 
a domestic relations court has determined that, where a recipient’s 
name is obtained instead of a signature, that will be deemed good 
service, unless otherwise challenged. Also, in at least one Ohio 
probate court, where certified mail has written “COVID-19” on 
the return receipt, the court is deeming that perfected service, 
unless challenged. 

COVID-19 has impacted court notice procedures but courts have 
been able to adjust quickly. Although procedures for notice have 
been changed, ensuring that an individual receives Due Process 
remains the purpose and goal. With courts throughout the United 
States adapting their rules for service, attorneys and litigants need 
to be aware of the ramifications. As illustrated in this article and 
the prior article addressing the Due Process importance of notice, 
ensuring that an individual receives notice of hearing is a critical 
step in the legal process. COVID-19 has created a challenging per-
spective of what “perfected” service means but with courts making 
appropriate changes, such as following the guidance of their state 
supreme court, issuing orders making it clear what is acceptable 
and non-acceptable notice, and by incorporating new technology, 
courts, parties, and litigants have been able to adapt and meet the 
challenge of notice during the recent pandemic. While protecting 
public health is important, maintaining the elementary and funda-
mental Due Process requirement of notice in probate proceedings 
is critically important. The challenge for probate courts (and other 
tribunals) has been achieving both. 
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Notice in the Age of COVID-19 (continued from page 3) 
(“CDC”) social distancing guidelines in order to reduce the chance 
for possible COVID-19 spread. This new procedure adopted by 
the USPS has impacted signature requirements for certified mail. 
For example, such modifications adopted by the USPS are: (1) 
avoid ringing the doorbell when possible; (2) while maintaining a 
safe distance, require the customer’s first and last initial; and (3) 
postal workers will place the mail in the receptacle or appropriate 
location by the customer’s door. 

The USPS has made clear that “our carriers are not signing for 
customers, but instead indicating that they have identified the cus-
tomer to whom the item is being delivered.” Some litigants who 
did not receive hearing notice took issue with this statement. 
Courts and attorneys are finding that the receipts for certified mail 
are being marked as “COVID-19” or “C-19” in lieu of the recipi-
ent’s name or signature. 

Also, the process server industry had to modify its policies. The 
process server industry has implemented safety policies to ensure 
the health of the process server and the individual being served. To 
safely conduct service, the industry has adopted the use of masks, 
gloves, and hand sanitizer. Also, an important new guideline is to 
have the process server document the event, i.e., service of the 
individual. Here, the guideline recommends, while maintaining so-
cial distancing, that the process server be able to identify the recip-
ient. Once identified, the process server is to make note of the 
person served. There is to be no signing of the document by the 
recipient that he or she received notice. Thus, even the process 
server industry has adapted to COVID-19. 

So with these new policies in place, how have courts been adjust-
ing? Taking a look at Massachusetts, the Supreme Judicial Court 
issued an order on March 30, 2020, whereby email would consti-
tute appropriate service for pleadings and other papers. If an email 
address had already been provided, service could be perfected by 
sending the pleadings or paper to that email address. Further, as 
noted in the order, service is complete upon hitting “send” or its 
equivalent. Also, the order takes into consideration self-
represented parties. The self-represented, in writing, must consent 
to service via email. The Judicial Supreme Court of Massachusetts 
has taken the initiative, with the help of technology, to satisfy no-
tice and service of process in the age of COVID-19. 

Alaska and Arkansas, along with some other states, have relaxed 
rules concerning certified mail service to allow for postal service 
signed, certified mail receipts. 

On the federal level, district courts have addressed and ruled on 
matters regarding service of process. Federal Rule of Civil Proce-
dure (“Fed.R.Civ.P”) 4 states what constitutes a sufficient service 
of process. The defendant must be served the complaint according 
to Fed.R.Civ.P. 4. As illustrated above, since COVID-19, having an 
individual sign the certified mail return receipt has been difficult. If 
a plaintiff can show that ordinary service was impracticable (due 
diligence has been made) and the substituted service will reach the 
party, notice is effective. In OHVA, Inc. v. eProcessing Network 
LLC, 4-20-cv-01247 (S.D. Tex. Apr. 15, 2020, Order), the court 
granted the plaintiff’s motion to serve the defendant by registered 
mail or by attaching a copy of the complaint to the defendant’s 
doorway. Whereas, in Aristors Licensing LLC v. Raptor Technolo-
gies LLC, 4-20-cv-01116 (S.D. Tex. Apr. 15, 2020, Order), the 
court denied the plaintiff’s motion to serve the defendant by regis-
tered mail or by attaching a copy of the complaint to the defend-
ant’s doorway.  



Upcoming Conferences 
 

In 2020, amid the outbreak of COVID-19, both the Colorado 
Springs, Colorado as well as the Destin, Florida conferences were 
canceled. This trend continued into the Spring of 2021 with the 
cancelation of the in-person Tucson, Arizona conference but we 
were able to view an abbreviated curriculum via zoom on May 12, 
2021. With widespread lockdown orders and state of emergency 
declarations, attendance would be a challenging feat. 2021 has been 
a trying time for all of us and NCPJ was not immune to the hard-
ship. We are doing our best to reschedule the much-anticipated 
speakers for the fall conference of 2021 so that we may have a 
chance to hear from these presenters chosen by the NCPJ Com-
mittee. With that said, we are excited to announce the destina-
tions of our next two conferences. 

 

 
 
 
Colorado Springs, Colorado Spring 2022 
May 16-22 will see NCPJ look to the mountains as we take 
the spring conference back to Colorado Springs, Colorado. 
From the Garden of the Gods to Pikes Peak, the fullest of 
Colorado’s natural beauty is certainly on display in Colora-
do Springs. This town, being as diverse as it is beautiful, will 
also provide for an unparalleled cultural experience. What is 
more, it is home to the United States Air Force Academy. 
We hope  to arrange  tours of  the Academy  for NCPJ mem-

bers, pending local and na onal protocol. 

 
 

Savannah, Georgia Fall 2021 

From November 7-13 join other members of the NCPJ in 
the historic city of Savannah Georgia, a city abounding in 
culinary intrigue and architectural grandeur. From its rich 
history as the colonial capital of Georgia to serving as a 
principal strategic port during both the American Revolution 
and the Civil War, being the oldest city in the State of 
Georgia has its perks.  
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