The Indian Child Welfare Act: When and
How it Might Apply to your Guardianship
Case

What we will cover today
●
●
●
●
●

What is ICWA?
ICWA History & Cultural Considerations
Basic Requirements of ICWA
ICWA Requirements in Guardianship
Practical Considerations in applying ICWA in
Guardianship cases
● Other types of Non-Dependency and Neglect
cases where ICWA may apply, including
voluntary adoptions

What is ICWA?
The Indian Child Welfare Act (ICWA) is a federal law passed in 1978 “… to
protect the best interests of Indian children and to promote the stability and
security of Indian tribes and families by the establishment of minimum Federal
standards for the removal of Indian children from their families and the
placement of such children in foster or adoptive homes which will reflect the
unique values of Indian culture….” 25 U.S.C.§1902.
ICWA is based upon Indian Commerce Clause, plenary power of Congress, and
trust relationship between federal government and Indian tribes/people

Core of the Act is the recognition of tribal sovereignty and the important
role of tribes in protecting the well-being of tribal children
Response to problems identified primarily in state child welfare systems
Congress recognized the important role of tribes in protecting the
well-being of Indian children and keeping children connected with their
families, tribal community and culture
It also recognized that tribes had an interest in keeping children part of
their communities if they are to survive and thrive in the future

Indian Boarding Schools

How is ICWA Still
Relevant Today?
● Impacts of generational trauma.
● Awareness and consideration of the importance of cultural

diﬀerences.
○ What is commonplace in one society is basis for removal of child
in another society.
○ Focus on balancing honoring and understanding culture with
ensuring safety of child.

● Utilize case as opportunity to promote and

maintain cultural connectedness between family/child and

Tribe.
○ Can be opportunity to reverse eﬀects of assimilation.
○ Keeping children/youth with their families and extended family
and their culture
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WHEN DOES ICWA APPLY?

In State Court

Not in tribal
court

Indian Child
[25 U.S.C. §1903(4)]

Child Custody
Proceeding
[25 U.S.C §1903(1)]

Under 18 at start of
case;

Emergency
Proceeding

Unmarried; and

Involuntary
Proceeding

Member of tribe; or
Eligible for
membership and
one bio parent is a
member

Status Offense
Proceeding
Voluntary
Proceedings
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Child Custody Proceeding
• An involuntary proceeding, defined as foster care (the definition of
foster care includes all out of home placements including
guardianship), TPR; Pre-adoptive placement; Adoption
• A voluntary proceeding that could prohibit regaining custody upon
demand such as a guardianship;
• Relinquishment; adoption
• A proceeding involving status offenses if it results in the need for
out-of-home placement

Not a Child Custody Proceeding
• Divorce/Custody Action between two parents
• A voluntary placement that either parent, chose of his or her or their
free will, without a threat of removal by a State agency, which does not
prohibit regaining custody upon demand (no contingencies)
• Proceeding involving criminal/delinquent act (non-Status Offense)
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Inquiry
Court should ask each party on the record whether the participant knows or
has reason to know that the child is an Indian child. 25 C.F.R. § 23.107(a).
• Ask at initial hearings, temporary hearings, permanent hearings, emergency hearings,
and hearings on modification of parenting time or decision-making.
• If court fails to make inquiry, parties should raise the necessary inquiry to court’s
attention.

Ask each participant whether they have reason to know that the child
has any Indian or Alaska Native heritage or that the child is eligible for
membership in an Indian Tribe, with all responses on the record.

Inquiry – if parties say “no”
If there is no reason to know the child is an Indian child, the court must
instruct the parties to inform the court if they subsequently receive
information that provides reason to know the child is an Indian child.
The court must make the finding that there is no reason to know that
the child is an Indian child.

Request that the parties complete a Declaration of Non-Indian Heritage,
or a similar form or pleading if available in your state. If no form is
available, request parties to affirm orally on the record.

Inquiry – if parties say “yes”

The federal standard: When there is reason to know that the child is an Indian
child, then ICWA should be applied and notice sent unless and until there is a
finding by the court that the child is not an Indian child.

You should make sure you are aware of how your state is interpreting this
federal requirement.

Notice
[25 C.F.R. §§23.2 and 23.111]
In involuntary cases, notice is required for initial hearing
when a non-parent placement may be considered and
for any proceeding that may result in termination of
parental rights.
Notice should be sent to every tribe, in which the child
may be a member (or eligible for membership and the
child of a member), parent(s) and Indian custodian if
applicable.
Notice may be sent by certified mail or registered mail,
return receipt requested.
Notice must be filed with the court, along with the return 13
receipts.

NOTIFICATION
REQUIREMENTS

1.

Notice Content requirements:

2.
3.

1.

4.
5.
6.

▪ Identifying information for the child (name, DOB,
birthplace);
▪ Parents’ names (including any known maiden or former
names and aliases), DOB, birthplaces and Tribal enrollment
numbers or as much information known;
▪ If known, direct lineal ancestors, including names, DOB,
birthplaces and Tribal enrollment numbers or as much
information as is known;
▪ The name of each Tribe in which the child is a member or
may be eligible for membership;
▪ A copy of the petition initiating the child custody
proceeding;
▪ Name and address of the petitioners.

NOTIFICATION
REQUIREMENTS
Continued

Contents (cont.):
▪ Rights of the parents/Indian custodians and Tribe;

1.

▪ Contact information of the court and information related to all
parties.

2.

❑

No proceeding should move forward until at least 10 days after
receipt of notice.

3.
❑ To assist in identifying federally recognized tribes and

1.

4.

their agents for service, the BIA annually publishes a
list of recognized tribes and their agents in the Federal
Register by region.

5. ❑ 2021 list:
6.

https://www.federalregister.gov/documents/2021/10/0
4/2021-21464/indian-child-welfare-act-designated-trib
al-agents-for-service-of-notice

Ongoing Duty
▪ ICWA can apply later in proceedings if parties become aware of

information they previously did not have.
▪ Example: The court orders that if parties become aware of new

information, such that they have reason to know that the minor is an
Indian child, they have an ongoing duty to provide such information to the
court.
▪ As a result, the court’s findings regarding applicability of ICWA may

change throughout pendency of proceedings.

ACTIVE EFFORTS ARE REQUIRED WHEN A CHILD HAS BEEN DETERMINED TO BE AN
INDIAN CHILD OR THE COURT HAS REASON TO KNOW THE CHILD IS AN INDIAN CHILD
ICWA envisions a petitioner for a guardianship to provide active efforts for the child/youth’s parents to regain custody
of the child/youth
Active efforts means aﬃrmative, active, thorough, and timely efforts intended primarily to maintain or reunite an
Indian child with his or her family.
●

Examples of “active efforts” are:
○ Reintegration therapy with the child;
○ Drug and/or alcohol evaluations and/or rehabilitation services, including drug testing;
○ Mental health evaluations and subsequently recommended treatment or services;
○ Assisting with transportation if transportation is an issue so that visits can occur or services can be obtained;
○ Vocational rehabilitation services if obtaining or maintaining steady employment is an issue;
○ Offer or assist with attending Native-based parenting programs (NICWA Positive Indian Parenting Program or Honoring
Fatherhood Program at Denver Indian Center);
○ Connect child with Tribe and/or extended biological family;
○ Domestic violence classes for perpetrators; or
○ Domestic violence services for victims.

●

Memorializing all Active Efforts in writing is a best practice.

Disposition: Placement Preferences
[25 U.S.C. § 1915]

Placement preferences apply to all foster care, pre-adoptive
and adoptive placements.
Foster care placement preferences, absent good cause:

1.
2.
3.
4.

Relative
Tribally-licensed or approved foster home
Indian home licensed by non-Indian entity,
Tribally approved or operated institution

1.
2.
3.

Relative
Other members of the child’s tribe
Other Indian families

Adoption placement preference, absent good cause:

U.S. Supreme Court (in Holyfield) – placement preferences
most important substantive requirement placed upon states

Disposition: Placement Preferences

[25 C.F.R. §23.132, Guideline H.4]
Placement preferences apply to all foster care, pre-adoptive and adoptive placements.
Good cause should be based upon one or more of the following:
The request of one or both parents if they have reviewed the placement options
that would comply with the preferences
The request of the child if of sufficient age and capacity
The presence of a sibling attachment that can only be maintained through a
specific placement
Extraordinary physical, mental, or emotional needs, such as specialized
treatment services
Unavailability of a preferred placement after a diligent search
• Guidelines indicate diligent search includes contacting the child, parents, 20
all
known extended family and the tribe and diligently following up with those
contacts

Qualified Expert Witness (QEW)
● Testimony of a QEW is mandatory before a court can grant custody, including guardianship,
to a non-parent. (25 U.S.C §1912(e) and (25 C.F.R. § 23.122).

● The non-parent requesting guardianship or some other form of custody must prove by clear
and convincing evidence, including through the testimony of a QEW, that a parent's or Indian
custodian's continued custody of the Indian child will result in serious emotional or physical
damage to the child.
○ A person may be designated by the Indian child’s tribe as being qualified to testify to the
prevailing and social and cultural standards of the Tribe.

● The court or any party may request the assistance of the Indian child’s Tribe or the BIA office
in locating an appropriate QEW.

● The social worker regularly assigned to the Indian child may not serve as a QEW (such as in
a former dependency & neglect case). However, a tribal social worker can serve as the
QEW.

Required Findings & Orders in a Guardianship Case
● Active Efforts: The non-parent has engaged in “active efforts” to provide remedial services and
rehabilitative programs designed to prevent the breakup of the Indian family and that those efforts
have failed. 25 U.S.C.§1912(d).

● Serious Emotional or Physical Damage: Custody with parent or Indian custodian will result in
serious emotional or physical damage to the child, as supported by testimony of QEW. 25 U.S.C.
§1912(e).

● Least Restrictive Setting: The child must be placed (1) in the least restrictive placement that most
approximates a family, taking into consideration sibling attachment and in which his or her special
needs, if any, may be met, and (2) within reasonable proximity to his or her home, extended family, or
siblings. 25 CFR 23.131.

● Placement Preference: Whether non-parent receiving APR is a compliant with placement
preferences; if not, whether there is good cause shown.

Intervention by Tribe; Transfer to Tribal Court
●

The Indian child’s Tribe has an absolute right to Intervene in ICWA cases. 25 U.S.C. §1911(c).
○

If Tribe intervenes, Tribe must receive notice of all proceedings, and Court should attempt to contact Tribe on
the record if Tribal representative does not appear at commencement of each hearing.

●

ICWA allows the parent, Indian custodian, or child’s tribe to request that the child custody
proceeding be transferred to tribal court. 25 USC §1911(b).

●

If the tribe requests a transfer of the proceeding to its tribal court, the parents or Indian custodian
must be advised of their right to object to the transfer.
○

The state court must transfer the proceeding to the tribal court unless “good cause” exists not to transfer the
case. Most commonly, “good cause” is established if either or both of the child’s parents object to the transfer
(they have an absolute right to veto the transfer), the child’s tribe does not have a tribal court, the tribal court
declines the transfer, or the tribal court would be a “forum non conveniens”.

Voluntary Adoption Proceedings
A parent’s consent to a voluntary termination of parental rights or adoptive placement must be
executed in writing and recorded before a court of competent jurisdiction. The Court must explain the
consequences and terms of the consent on the record, included the ability or the parent to withdraw
the consent up until the time of the termination or adoption.
If there is reason to know that the child is an Indian child, the State court must ensure that the party
seeking placement has taken all reasonable steps to verify the child’s status which may involve
contacting the tribe. If there is a request for confidentiality, the tribe must keep the information
confidential. Notice is not specifically required, but recommended.
The tribe has the right to intervene any time prior to termination of parental rights and the transfer
provision in the Act apply as well.
The placement preferences apply to the adoption proceeding. A court may find good cause to deviate
from the placement preferences if a parent requests (after reviewing all preferred placements), a child
of sufficient age and maturity requests, the non-preferred placement is required to keep siblings
together, the child has extraordinary needs or a preferred placement cannot be identified after a
diligent search
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THANK YOU!!
CONTACT INFORMATION :
Presiding Judge Elizabeth D. Leith
Email: elizabeth.leith@judicial.state.co.us
Presiding Judge David Furman, email at
David.Fuman@judicial.state.co.us
Jack Trope
Email Jtrope@casey.org
Lisa Shellenberger
email Lisa@setterroche.com
Korey Elger
email Korey.elger@state.co.us
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